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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFH Part 17

RIN 1018-AB66

Endangered and Threatened Wildlife
and Plants; Proposal to List the
Mitchell’s Satyr as Endangered

AGENCY: Fish andWildlife Service.
Interior.
ACTION: Proposedrule.

SUMMARY: The U.S. Fish andWildlife
Service(Service)proposesto list the
Mitchell’s satyr(Neonymphamitchell/i
rnitchellii) as anendangeredspecies
pursuantto the EndangeredSpeciesAct
(Act) of 1973, asamended(16 U.S.C.
1531 etseq).Recentheavycollecting
pressureon this butterfly hasresultedin
thelossof severalpopulations,and
collectionis believedto imminently
threatenthesurvival of severalmore
populations.Dueto theneedto
immediatelydecreasecollection of the



46~4 FederalReg~sterI Vol. 56, No. 176 I’ Wednesday,September11, 1991 / ProposedRules

speciesby affordingit theprotectiono~
theAct, theServiceexercised~its~
emergencylisting authorityon rune25,
1991, by publishingart emergencyrule
whichgavethis speciesimmediateand
temporaryendangeredstatusandthe
resultingprotectionundertheAct. The
emergencyruleprovidedFederal
protectionfor 240 daysduringwhich the
Servicemustinitiate the normallisting
processto ensurelonglermprotection
for the species.This proposalinitiates
thatprocessandprovidesan
opportunity for public commentand
hearings(if requested).This proposal
doesnot includetheNorth Carolina
subspecies,N. m.francisci,which is
presumedextinct at this time.

DATES-~Commentsfrom all interested
partiesmustbe receivedby November
12, 1991. Public hearingrequestsmustbe
receivedby October28. 1991.
ADDRESSES: Commentsandmaterials
concerningthis proposalshouldbesent
to theTwin Cities RegionalOffice, U.S.
FishandWildlife Service,Division of
Endangered.Species,FederalBuilding,
Fort Snelling, Twin Cities,Minnesota
55111.Commentsandmaterialsreceived
will beavailablefor public inspection,
by appointment,duringnormal business
hoursat theaboveaddress.

FOR FURTHER INFOHMAT~ONCONTACT~
William F. Harrison,Acting Chief,
Division of EndangeredSpecies,at the
aboveaddress(telephone612/725—3276
orFTS 725—3276).
SUPPLEMENTARY INFORMATION:

Background

N m.mitchellil is thenominate
subspeciesof oneof two North
Americanspeciesof Neonympha.It was
describedby Frenchin 1889 from a
seriesof tenspecimenscollectedby J.N.
Mitchell in CassCounty,Michigan
(French1889).It is a memberof the
family Nymphalida,e(over6,400species
worldwide), subfamily Satyrinae
(estimated2,400species).

(TheAct defines“species”to include
any subspeciesof fish or wildlife or

plants,andanydistinctpopulation
segmentof any speciesof vertebrate
fish or wildlife * * * “ (~4.(15)).
Therefore,althoughtaxonomically
recognizedas a subspecies,N. m.
mitchellil will bereferredto asa
“species”throughouttheremainderof
this proposal.This legal,asopposedto
biological,useof the term “species”
should not be understoodto meanthat
this proposalcoverstheentirespecies
Neonymphamitchellii. This proposal
coversonly thenorthernsubspeciesN.
in. rnitchellii, anddoesnot includethe
North CarolinasubspeciesN m.

fraiwisci which isbelievedts~be
extinct)

Mitchell’s satyris a medium.sized(a8—
44 millimeter wingspan)butterflywith
an overallrichbrowncoloration~A
distinctiveseriesof submarginalyellow-
ringedblackcirculareyespots(‘ocellil
with silvery centersarefoundon the
lower surfacesof both pairsofwings.
The numberof ocelli on the forewing
variesbetweenthesexes,.with males
generallyhaving4 (range2—4) and.
femaleshaving 6 (range5—6). The
eyespotsareaccentedby two orange
bandsalongtheposteriorwing edges,as
well astwo fainterorangebandsacross
thecentralportion of eachwing. It is
distinguishedfrom its NorthAmerican
congenerN. areolataby thelatter’s
well-markedocelli on the upperwing
surfaces,aswell as thelighter
colorationands~ongerflight of N.
areolcta (French1889; McAlpine et al
1960~WilsmannandSchweitzer1991).

N m. znitchellii is oneof themost
geographicallyrestrictedbutterflies in
NorthAmerica.Historical recordsexist
for approximately30 locationsin four
States,rangingfrom southernMichigan
andadjacentcountiesof northern
Indianainto a singleOhio county.with
severaldisjunctpopulatiunsirr New
Jersey.The specieshasbeen
documentedfrom atotal of 17 counties
(Badger1958;Martin 1987; Pallister1927;
Rutkowski1968; Shueyetal 1987b:
WilsmannandSchweitzer1991).

A secondNeonymphamitcheliji
subspecieswasdiscoveredat Ft. Bragg,
North Carolinain 1983 (Parshalland
Kral 1989).This subspecies,N m.
francisci, is believedto havebeen
collectedto extinctionsincethat time.
Although additional suitablehabitat
probablyexistson, andadjacentto. Ft.
Bragg, no additional populationshave
beendiscovered(Schwelizer1989).This
proposaldoesnot includeN. rn
francisci.

Although thespecieshasbeen
reportedfrom Maryland, the lackof
suitablehabitatmakesit more likely
that those1940’s specimenswere
misidentifiedmembersof aNeonvrnpia
areolotessubspecies.Apparently
suitablehabitatexistsin NewYork.
Connecticut,.Massachusetts,and
Pennsylvania.However,searchesin
theseStateshavefailed to locateanyN
rn. initchellii populations(Schweitzer
19139; WilsmannandSchweitzer1991).

Thehabitatoccupiedby the species
consistsolelyof wetlandsknown as
fens.This is anuncommonw~tIand
habitattype characterizedby calcareous
soilsandfed by carbonate-richwater
from seepsandsprings.Fensaremost
frequentlycomponentsof largerwetland
complexes.Dueto thesuperficial

resemblanceof fensand~bogs, the
habitatof Mitchell’s satyrhas
sometimes.beenerroneouslydescribed
in theearlyliteratureasacidbogs
(McAlpine et al 1960; Shuey1985; Shucy
et al 1987a,WilsmannandSchweitzer
1991).

From1985 through1990 theService
sponsoredintensivesearchesof over
100 siteshavingsuitablehabitatfor the
speciesthroughoutits range.Thesites
visited wereeitherknown historical
locationsfor thespecies,or werechosen
becauseof thepresenceof a fen. All
historicallocationswerecheckedif the~
couldberelocatedandif the fen habitat
still existed.Surveyresultsindicatedthe
speciesoccurredat only 15 sites,two of
whichwerenot historicallyknown.
Therefore,thespecieshasdisappeared
from approximatelyone-halfof its
historical locations(30). No extant
populationshavebeenfound in Ohio,
andthe soleextant1985populationin
NewJerseyis believedto havebeen
extirpatedby collectorssubsequentto
the survey.Additional 1991.searchesin
NewJerseyfailed to locateany
additionalpopulations(Breden,New
JerseyNaturalHeritageProgram,1901.
pets.comm.).Thus, thespeciesis
currentlybelievedto exist in nine
countiesin IndianaandMichigan.Due
to theextentof theseandotherrecent
surveysit is unlikely that many
additionalsites will befound
(WilsmannandSchweitzer1991;,Shuey
et al 1987b).althonghsurveyefforts are
continuing.

A letter from CharlesL. Remington,
datedNovember19, 1974, requestedthe
Servicework on.protectingMitchell’s
satyr(letterfrom CharlesL Remington
to Dr. Paul A. Opler, U.S. Fishand
Wildlife Service,datedNovember19.
1974).That letterwastreatedas.a
petition to list thespeciesasthreatened
or endangered.TheSer~ice
subsequentlyfound(49FR 2485. January
20, 1984) that insufficientdatawas
availableto supportlisting at that time.
The Service’sMay, 1984, Animal Notice
of Review (49 FR 21664—21675)listed
Neonymphaznitchelliiasacategory3C
species,indicating that at that time the
specieswasbelievedto be too abundant
for considerationfor addition to the
endangeredandthreatenedspecieslists.
In a subsequentJanuary6, 1989, Animal
Notice of Review (54 FR 554—579)the
specieswasupgradedto a category2
c.~ndiddtefor listing, indicatingrenewed
concernfor thespecies’welfare,and
encouragingfurther studiesinto the
statusof thespecies.Themost recent
statussurvey(Wilsmannand
Schweitzer1991) indicatesthat the
specieshasexperiencedsignificant
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rangereductionandshouldreceivethe
protectionof the Act. TheService
analyzedthestatussurveyand
determinedthatthespeciesshouldbe
protectedfrom over-collectionby an
emergencylisting asanendangered
species.The emergencylisting was
published,andbecameeffective,on
June25, 1991, (56FR 28825—828)and
providesprotectionundertheAct until
February20, 1992.

Summaryof FactorsAffecting the
Species

Section4(a)(1)of theEndangered
SpeciesAct (16 U.S.C.1531et seq.and
regulations(50 CFR part424)
promulgatedto implementthelisting
provisionsof the Act setforth the
proceduresfor addingspeciesto the
Federallists.A speciesmaybe
determinedto be anendangeredor
threatenedspeciesdueto oneormoreof
the five factorsdescribedin Section
4(a)(1).Thesefactorsandtheir
applicationto the Mitchell’s satyr(N. m.
mitchellii) areasfollows:

A. Thepresentor threatened
destruction,modification,or curtailment
of its habitatarrange. Fenhabitatis
beingdestroyedanddegradedby human
activitiesandby naturalsuccession.
Humaninduceddestructionof historical
sites hasbeendocumentedin at least
threecases.OneMichigansitehasbeen
destroyedby urbandevelopment.Sites
in MichiganandOhio havebeenlost by
conversionto agriculture.Another
extantpopulationin Michiganhashada
portion of its habitatdestroyedby hog
farmingactivitiesandall terrainvehicle
use.Theseactivitiesconstituteongoing
threatsto othersiteswith extant
populationsof N m. mitchellii (Shueyet
al 1987a;Schweitzer1989; Martin 1987;
WilsmanriandSchweitzer1991).

OneMichigansite is bisectedby a
highwaywhichis scheduledfor
realignment.Mitchell’s satyrhabitatwill
be destroyedor degradedby theproject
asproposed.Discussionsareunderway
with MichiganDepartmentof
Transportationofficials to havethe
plansmodifiedto diminishor eliminate
theadverseimpact on the species.

Altho~ighnaturalsuccessionin fensis
incompletelyunderstood,it appearsthat
adjacenthumanactivitiescanspeed
successionandsubsequentlossof
Mitchell’s satyrhabitat. For example,
nearbydrainageditchesmayalterthe
hydrologicregimein the fen, resultingin
loweredwaterlevels,more xericsoil
conditions,andincreasedinvasionof
brushandtreesinto thefen.Thereis
evidencethat this is occurringat one
Michigansite (Wilsmann,Michigan
NaturalFeaturesInventory,1991, pers.
cornm.).

B. Overutijizationfor commercial,
recreational,scientific,or educational
purposes.Mitchell~ssatyrhaslong been
soughtby butterflycollectors,andthere
is evidencethat collectionof thespecies
continuesdespiteits endangeredor
threatenedclassificationsunder
Michigan, Indiana,andNewJerseyrare
specieslaws.Subsequentto the1985
surveyof NewJerseyfensit is believed
that theState’slastremainingN ni.
mitchellii populationwaseliminatedby
collectors.A collector’sglassine
envelopewasfoundat the siteduring
onesurvey.AnotherNewJerseyN m.
mitchellii site,well knownto butterfly
collectors,wasextirpatedin the 1970’s
by over-collection.The othersubspecies
of Neonymphamitchellii, Neonympha
m. francisci,is believedto havebeen
collectedto extinctionin North
Carolina. (WilsmannandSchweitzer
1991;Breden1991, pers.comm.;
Schweitzer,The NatureConservancy,
1991,pers.comm.).

Well-wornhumanpathshavebeen
seenat the site of severalextant
populationsin Michigan during late-
1980’sstatussurveys.Thesepathswind
throughN m.mitchellii habitatin the
mannerthatwould beexpectedof
knowledgeablecollectorsandare
viewedasevidencethatcollectionsare
continuing,despitethespeciesbeing
listedandprotectedby Statestatute.
Subsequentto theJune25, 1991,
emergencylisting severalbutterfly
collectorswereencounteredby Service
Law Enforcementpersonnelat onewell
knownMichiganMitchell’s satyrsite.
andfreshtrails throughprimehabitat
wereseenat nearlyeverysitebeing
patrolled.At leastfive Michigan sites
aresufficientlywell known to collectors
and/orhavesufficientlysmall Mitchell’s
satyrpopulationsso asto theextremely
vulnerableto local extinction from
overcollectionduringa periodof oneto
severaldays(Wilsmann1991, pers.
comm.).All knownN m. mitchellii sites
arebelievedvulnerableto local
extinctionby overcollection(Schweitzer
1991, pers.comm.).

C. Diseaseorpredaton.Little is
known aboutthesefactors,andthere
areno indicationsat this time thatthey
might be contributing to thedeclineof
Mitchell’s satyr.

D. Theinadequacyof existing
regulatorymechanisms.Mitchell’s satyr
is currentlylistedunderStatestatutes
asendangeredin IndianaandNew
Jersey,threatenedin Michigan,and
extirpatedin Ohio. The classificationin
Michiganhasbeenproposedto be
changedto endangered.

Eitherendangeredor threatened
statusin Michiganprohibits the
collectionof thespecieswithout a

Michigan scientificcollectionpermit.
However, the threatof Stateprosecutioi
hasnot endedcollectors’ illegal
activities.MichiganDepartmentof
NaturalResourcesofficials believethe
threatofFederalprosecutionwill bea
more effectivedeterrent.(Weise.
Michigan Departmentof Natural
Resources,EndangeredSpecies
Program,1991,pers.comm.;Wilsmann
1991,pers.comm.).

Theindianaendangeredclassification
providesofficial recognitionof species
rarity, but theState’sendangered
speciesregulationsdo not prohibit
takinglisted insectsunlesstheyarealso
on theFederalendangeredand
threatenedspecieslist. Thus,the
classificationprovidesno legaldeterrent
to continuedcollection.The ability to
legally collect thespeciesunderIndiana
statutesresultsin thespeciesbeinga
candidatefor heavycollectingpressure
andextirpationin thatstate.(Bacone,
IndianaNaturalFeaturesInventory,
1991,pers.Comm.).

NewJerseyregulationsprovide total
protectionfor anyMitchell’s satyrsthat
may be rediscoveredwithin the State
(Frier-Murza,NewJerseyEndangered
SpeciesProgram,1991, pers.comm.).
TheOhio classificationofextirpated
carrieswith it no legalprotection.
However,if thespeciesis rediscovered
in theState,anemergencyordercanbe
invokedto list it asendangeredand
grantit full protectionunderState
statutes(Case,Ohio Departmentof
NaturalResources,Division of Wildlife,
1991,pers.comm.).

E. Othernatural or manmadefactors
affectingits continuedexistence.
Mitchell’s satyrhasonly a singleflight
periodannually, lastingapproximately
two weeksfor anindividual, andfur
aboutthreeweeksfor apopulationas a
whole. It exhibitsrelativelysedentary
behaviorandslow, very low level
flights. Due to thesecharacteristicsthe
speciesseemsto haveonly limited
ability to colonizenewhabitatpatches,
to recolonizehistorical sites,or to
provide significantgeneflow among
extantpopulations.Therefore,the
isolation of small populationshasgreat
potentialfor local extinctionif habitat
degradationand/orcollectionpressure
arealso occurring(Wilsmannand
Schweitzer1991).

In developingthis proposalthe
Servicehascarefullyassessedthebest
scientificandcommercialinformation
availableregardingthepast,present,
andfuture threatsfacedby this species.
Basedon this evaluation,thepreferred
actionis to list Mitchell’s satyras
endangered.Thespecieshas
experienceda severedecreasein the
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numberof extantpopulationsnverits
historical range,aswell asprobable
extirpationfrom twoofthe fourStates.
with historicalpopulations.Duetoils
conth~uingappealto asegmentof
butterfly cellectors,.aswelL asits.
narrow andwell knownhabitat
requirements,approximatelyone-third
of theremainingpopulationsare
extremelyvulnerableto overcollection
andlocal extinction,andall populations
arebelievedsusceptibleto collection-
indacede’xtirpation

The Serviceconcludedthat
conductingthenormallisting process
would havedelayedprotectionof the
speciesuntil after the1991 Mitchell’s
satyrflight period. thussubjectingthe
speciesto an additional yearof
excessivecollecting pressure.The
resulting’possibleextirpationsof oneor
more populationsmight haveseverely
reducedthe likelihoodof species
survival. Therefore,theServicelisted
thespeciesas endangeredon an
emergencybasisto providemaximum
protectionto all knownpopulations
during the 1991 flight period.At this time
the Serviceis initiating thenormal
listing processby proposingthespecies
for endangeredstatus

Critical Habitat

Section4{a)(3) of theAct requires,to
themaximumextentprudentarid
determinable,thattheSecretary
designatecritical habitatat thetime a
speciesis determinedto beendangered
or threatened.The Servicefinds that
designationof critical habitat is not
presently prudent for this species.As
discussedunderFactorB in the
Summaryof FactorsAffecting the
Species.N in. mitchellii is primarily
threatenedby illegal collecting.
Publicationof critical habitat
descriptionsandmapswould make
Mitchell’s satyrmorevulnerableto
collection, increasethe difficulty of
protectingthe speciesfrom illegal take,
andsignificantly increasethelikelihood
of extinction. All involvedpartiesand
mo,t landownersalreadyhavebeen
notified of specieslocationsand
importanceof protectingthis species’
habitatHabitat protectionwill be
addressedthroughtherecoveryprocess,
including individual landowner
contacts,andthroughtheSection7
jeopardystandard.

Available Conservatiot~Measures.
Conservationmeasuresprovided to

specieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition,
reco~cry actions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition

throughlistingencouragesandresul.tsin
conservationactionsby Federal,State,
andprivateagencies,groups,and
irrdlvidual~.The EndangeredSpecies
P~ctprovidesforpossibleland
acquisitionandcooperationwith the
Statesand~.requiresthat recovery
actionsbe carriedout for all listed
species.The protectionrequiredof
Federalagenciesandthe prohibitions
againsttakingandharm arediscussed,
in part,below.

Section7ta) of theAct, asamended,
requiresFederalagenciesto’ evaluate
theiractionswith respectto anyspecies
thatis proposedor listed as endangered
orthreatenedandwith respectto its
critical habitatif anyis being
designated.Regulatinneimplementing
this interagencycooperationprovision
of theAct arecodified at 50 CFR part
402. Section7(a)(2)of the Act requires
Federalagenciesto.ensurethat
activities theyauthorize,fund, orcarry
out arenot likely to jeopardizethe
continuedexistenceof alistedspecies
or to destroyoradverselymodify its
critical habitat.if aFederalactionmay.
affecta listedspeciesor its critical
habitat,theresponsibleFederalagency
mustenterinto formalconsultationwith
theService.

The Act andimplementingregulations
foundat 50 CFR 17.21setforth aseries
of generalprohibitionsandexceptions
thatapply to all endangered.wildlife.
Theseprohibitions,in part,makeit
illegal for anypersonsubjectto the
jurisdiction of the UnitedStatesto take
(includesharass,harm,pursue.hunt.
shoot,wound,kill, trap, or collect; or to
attemptanyof these),import or export.
ship in interstatecommercein the
courseof a commercialactivity, or sell
or offer for salein interstateor foreign
commerceanylistedspecies.It also is
illegal to possess,sell, delivery, carry,
transport,orship any suchwildlife that
hasbeentakenillegally. Certain
exceptionsapply to agentsof the
ServiceandStateconservation
agencies.

Permitsmaybe issuedto carryout
otherwiseprohibitedactivities involving
endangeredwildlife speciesunder
certaincircumstances.Regulations
governingpermitsareat 50 CFR 17.2Z
and17.23. Such permits are availablefor
scientificpurposes,to enhancethe
propagationorsurvival of the species,
and/orfor incidental takein connection
with otherwiselawful activities.

PublicCommentsSolicited.
The Serviceintendsthatanyfinal

actionresultingfromthis proposalwill
beasaccurateandaseffective as
possible.Therefore,commentsor
suggestionsfrom thepublic,other

concernedgovernmentalagencies,the
scientific community, industry,orany
otherinterestedparty concerningthis
proposedrule areherebysolicited.
Commentsparticularly aresought
concerning

(1) Biological, commercialtrade,or
otherrelevantdataconcerningany
threat(or lack thereoflto this species;

f2) The locationofanyadditional
populationsof this speciesandthe
reasonswhy anyhabitat’should or
should not be determinedto be critical
habitatasprovidedby section4of the
Act

(3) Additional informationconcerning
the range,distribution,andpopulation
sizeof this species;and

(4) Currentorplannedactivities in the
subjectareaandtheirpossibleimpacts
on this species.

Final promulgationof theregulation
on this specieswill takeinto
considerationthe commentsandany
additional informationreceivedby the
Service,andsuchcommunicationsmay
leadto a final regulationthatdiffers
from this proposal.

The EndangeredSpeciesAct provides
for apublic hearingon this proposal,if
requested.Requestsmustbereceived
within 45 daysof thedateof publication
of this proposal.Suchrequestsmust be
madein writing andaddressedto the
aboveTwin Cities.Minnesota,.address~
(seeADDRESSES).

NationalEnvironmentalPolicyAct

The FishandWildlife Servicehas
determinedthatanEnvironmental
Assessment,asdefinedunderthe
authority of theNational Environmental
Policy Act of 1969, neednot beprepared
in connectionwith regulations.adopted
pursuantto section4(a) of the
EndangeredSpeciesAct of 1973, as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983(4~FR49244).
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List of Subjectsin 50 CFRPart17

Endangeredandthreatenedspecies,
Exports,Imports,Reportingand
recordkeepingrequirements.and
Transportation.

RegulationPromulgation

PART 17—IAMENDEDI

Accordingly, it is herebyproposedto
amendpart17, subchapterB of chapter
I, title 50 of theCodeof Federal
Regulations.assetforth below:

1. Theauthoritycitation for part17
continuesto readasfollows:

Authority: 16 U.S.C.1361—1407;16 U.S.C.
1531—1544; 16 U.S.C. 4201—4245;Pub. L, 99—
625, 100Stat. 3500: unlessotherwisenoted.

2. It is proposedto amend§ 17.11(h)
by addingthe following, in alphabetical
orderunder“Insects” to theList of
EndangeredandThreatenedWlldlift’:

§ 17.11 Endangeredandthreatened
wildlife.

(h) *

Species

Historic range

Vertebrate

~here Status When ~
endangeredor

threatened

Critical
habitat

Special
rulesCommonname Scientificname

tNsEcls

Satyr. Mitchell’s Neonympha mitchetti, Mit-
chellii.

U.S.A. (IN, Ml, NJ, OH) NA E 428E NA NA

Dated:August 20, 1991.
RichardN. Smith,
DepatyDirector. Fish andWildlife Service.

[FR Doe.91—211300Filed 9—10—91;8:45 am)
BIWNO CODE 4310-55-5
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